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Background and Justification

The criminalisation of seafarers has been observed as a growing phenomenon for more than thirty years, presenting a picture of increasing liability upon the Master even though his responsibilities remain essentially unchanged in generations of maritime law. 

Over the same period, the structure of the maritime environment in which they work has changed dramatically, as evidenced by the complex evolution of Fleet Ownership and Management and the resultant challenges in identifying the party liable in a potential action. Paradoxically, the person least able to influence such changes has been the Master, who has seen the key features of their traditional relationship with the ship operator blurring, as the structure of maritime operations has evolved with the demands of social and economic change. The effect of these changes has left the Master with diminishing management influence without losing responsibility. They remain Master Under God, but without God’s authority over the management of the ship’s affairs. One may confirm the validity of this perception of the evolution of the role by contrasting the standing orders issued by UK shipping companies
, as evidence defining the Master’s authority in 1960, with the measures in place today in the ISM Code
 and the Master’s responsibility under primary and secondary legislation such as the Collision Regulations
.  

The Master’s authority necessarily derives from contract – he is appointed by the ship owner or operator – but Common Law has strengthened his position in order to resolve areas of conflict with third party contracts, a particularly important example being his relationship with the Pilot. In order to avoid conflicts in current law, for example, in the UK, there has been some attempt to clarify the relationship through the Pilotage Act 1987 and the Merchant Shipping Act 1995. This has not swept away the perennial disputes arising out of the Master-Pilot relationship, though, which remains extremely complex, and cases such as the Sea Empress
 and, more recently, the Zim Mexico III
, incorporate a panorama of problems involving the criminalisation of the Master, not the least being issues involving the Master-Pilot relationship.

Literature review

The upsurge in criminal prosecutions of Masters in recent years has been hotly pursued by a plethora of professional opinion, much of it by non-lawyers, whose conclusions tend to reinforce the pan-industry sense of outrage without analysing the tensions presented by the evolving definitions of a public wrong and a moral wrong which drive the new era of prosecutions
. Of the growing published work in this field, conclusions have been drawn which, it is submitted, may be unsafe and merit some challenge. As an example, in his paper prepared for the 31st Annual Conference ‘Navigating the Sea of Change’ in 2004, Professor Edgar Gold asserted, inter alia, that “a Master is personally liable under all contracts he concludes in relation to the ship’s employment, including contracts for repairs, supplies and other necessaries.” This is not so, as he stands as the Agent for his disclosed Principal, the Owner. He states further, that “in modern times the Master’s authority has been somewhat curtailed.” His authority aboard the ship remains absolutely sacrosanct and has been upheld by all recent statute law; what has been eroded, has been his authority over the management of the ship’s affairs.

Further investigation is needed to analyse the legal theory which is evolving with the criminalisation of the Master, and the effect upon the prosecution of offenders in different jurisdictions, often under conflicting comparative laws. A strong contrast, for example, is identified between the conviction of Captain Schröder
 with that of the acquittal of Michael Hubble
, both cases resolved in 2007. In this respect, critical review of secondary and tertiary source material analysing the core issues in criminal law will enable conclusions to be drawn on the evolving nature of the characteristics of a crime (public wrong or moral wrong) and the rationale behind the convictions in current law. Such critical analysis may demonstrate just how far the core issues have changed for the Master.

Research will also focus on efforts by the international community so far to address the criminalisation of the seafarer. It was 2004 before the IMO reviewed the work of the Joint IMO/ILO Ad Hoc Expert Working Group on the Fair Treatment of Seafarers in the Event of a Maritime Accident
, approving a draft resolution for adoption by the IMO Assembly but the resultant Guidelines have not served to protect the rights of Masters in many cases.       

Critical literature review will also focus on commentary and professional opinion which seeks to draw conclusions presented by an evolving management structure in international shipping. It is the management structure which, after all, responds to external influences on the industry, and its gradual drift away from the traditional arrangement - in which the ship owner-operator and Master looked upon each other as having a family relationship - apparently coincided with the criminalisation phenomenon. 

In this respect it will be highly relevant to analyse the evolution of the Master’s relationship through employment law, not only with the Owner and Manager in the contract itself, but also his relationship with third parties and, particularly, in the context of flag state and port state accountability. 

Research Methodology

The key to a successful methodology will be to address the issue from the position of authority which is derived from a historical perspective; therefore, the Master’s position in law will be charted from the period when external influences can historically be identified as first clearly having an impact on the Master. This can conveniently be placed in the 16th Century, with the voyages that demanded accountability for the investment made in ships and cargoes – clearly, with origins in the law of contract.

Preliminary research has already led to some re-evaluation of the Master’s actual authority at this time, for the evidence would indicate that he was not by any means the Master Under God into which he evolved in the nineteenth century, and the ship’s company even expected to be consulted on appropriate action in moments of peril.
 Further investigation is necessary in order to present a clear explanation of the evolution of the Master’s position from the sixteenth century to that which has subsisted since the late nineteenth century, which will be achieved through research of contemporary archives as well as through case law and, more recently, with the advantage of statute law. This will establish the foundation of the contractual relationship with the Owners and concepts of responsibility and shared liability.

The position of the Ship’s Master prior to the rapid evolution of ship management, commencing in the 1970’s, can be illustrated very well by case studies drawn from primary source material in the form of interviews with reliably-informed and highly experienced retired Masters, many of whom continue to practise in a consultancy capacity. 

Research will also analyse contemporary case law and primary research from serving Masters, and from experts in maritime industries. This material will serve to underpin the foundation for the analysis of the changes in the social and economic maritime environment, reflected in the contractual relationship between the Employer and the Master, which have impacted upon the characteristics of crimes with which masters are confronted today.

The startling rejection by many states of the provisions of UNCLOS
 must form the basis of some critical analysis of the current law in order to identify just what effect the international community has enjoyed to date in rationalising an approach to the criminalisation of the Master.   

Both reported and unreported cases, along with journal articles, papers and reports delivered in recent years, from the United States, Australia and New Zealand as well as the UK.

The PhD Element

The PhD element of the research will analyse contemporary concepts of fairness and proportionality in addressing the criminal accountability of the Master. At present the evidence which has come out of research identifies a lacuna in the lack of consistency in the way in which the philosophies of different criminal jurisdictions address the accountability of the Master. These philosophies however define the processes within the legal systems of sovereign states, which they have the right to protect against external influence and it would be entirely misconceived to seek to compromise or erode that right. This work will therefore not assess critically the contemporary concepts of fairness and proportionality which flow from the judicial process of determining liability, which is the preserve of the judicial system of a sovereign state. The IMO was much exercised on this issue when it adopted Guidelines on the Fair Treatment of Seafarers in the Event of a Maritime Accident and assiduously avoided involvement in the judicial systems of sovereign states. 

It is, however, intended to investigate a solution which has some precedent in the English legal system which, after all, enjoys the confidence of the maritime world; indeed, London remains supreme as the centre for dispute resolution thanks to the faith which is placed in English Admiralty Law. The precedent can be identified in the Sentencing Advisory Panel and the Sentencing Guidelines Council, which have established roles in the UK to encourage and develop consistency in sentencing in UK courts; the key feature of their work has involved the promulgation of guidelines in order to aid Courts in the complex decision-making process involved in sentencing. 

Accordingly, a set of Guidelines will be promulgated for recommendation as a Resolution to be adopted by the IMO, for the application by maritime states of a uniform legal order, regulating criminal penalties for the fair accountability of Masters for crimes allegedly committed during the course of their employment.

The PhD element will also involve the evaluation of evidence of trends in the contractual relationship between the Employer and the Master, in order to investigate a solution on another level that is, in the form of international rules unifying certain rules of law governing the employment contract for the Master. The intention will be to restore the Master’s former protection from exposure in areas of liability which has been eroded in recent years, while retaining the Master’s accountability for recklessness or gross negligence in those areas which modern society holds to be a public or a moral wrong. 
About Simon Daniels…
Simon Daniels is a Qualified Dispute Resolver and Member of the Faculty of Mediation and ADR, founded by the Academy of Experts in furtherance of one of the Academy’s principal objectives, the pursuit of cost-efficient dispute resolution. He is now Secretary of the Academy, and teaches Trainee Mediators throughout their qualifying process.

Simon practised as a Solicitor between 1985 and 1998, representing Clients in commercial contract disputes and negligence cases, at all stages including negotiation, analysis of law and evidence, presentation of case, advocacy, settlement and enforcement of Judgment. His particular focus has been in maritime and commercial law. In 1998 he resigned from the Roll of Solicitors when founding a Mediation practice, concentrating on the resolution of commercial cases, and has conducted a number of Mediations in the pilot schemes run by Central London and Guildford County Courts, as well as conducting mediations outside the Court system. In April 2005 he successfully conducted one of the first mediations under the groundbreaking National Mediation Helpline scheme.

Simon particularly enjoys his role in the academic field, as Senior Lecturer in Maritime Law at Southampton Solent University, where he manages units with a focus on shipping and maritime trade. He also teaches maritime law under HND Shipmasters’ Business at Warsash Maritime Academy, one of the world's leading centres of excellence in training for merchant shipping professionals. His background in the maritime community of Southampton is well-established, where he has been a committee member of the Southampton Master Mariners' Club ('The Cachalots') for many years. He has written three books for the Club, the most recent celebrating its 75th anniversary in 2003. In 2007 he completed a fourth book for wider publication by Southampton Solent University, which draws upon the reminiscences of seafarers from the days of sail up to the present, with a view to encouraging youngsters to embark on maritime careers.

In October 2005, Simon was admitted to Freedom of the Worshipful Company of Arbitrators. In 2006 he was made a Freeman of the City of London.

In 2007 Simon produced a further maritime book, ‘Sea Changes’, which has been published privately by Southampton Solent University. So highly did Warsash Maritime Academy acclaim this book that they gave a copy to each member of teaching staff!

Simon has a particular interest in the field of the criminalisation of seafarers owing to his background in the maritime industry, with close associations with master mariners in the UK, the United States and Australasia; in the legal profession, he has experience in international maritime law, commercial maritime law and criminal law, as well as maintaining a profile with advice and consultancy today.

� See, for example, the Standing Orders issued by the Bowater Steamship Company Limited, available at � HYPERLINK "http://www.bowatersteamship" ��www.bowatersteamship� company.no-ip.com/page86.html 


� ISM Code 2002, Part A Para 5


� Regulations for the Prevention of the Collisions at Sea 1972 (as amended); see particularly Rule 10 and prosecutions such as R v Ravalico [2004] Folkestone JJs (unreported)


� Report of the Chief Inspector of Marine Accidents into the grounding and subsequent salvage of the tanker SEA EMPRESS; 27 March 1997, MAIB, Southampton 


� United States of America v Wolfgang Schröder [2007] United States District Court (currently unreported)


� See, for example, the Open Letter from the Honourable Company of Master Mariners to Hon Callie V S Granade, Chief US District Court 15 January 2007: www.hcmm.org.uk


� The Protection of Masters and Seafarers from Criminalization [sic]: Emerging Problems for the Shipping Industry


By Professor Edgar Gold, CM, QC, Centre for Maritime Law, University of Queensland, Brisbane. Prepared for the 31st Annual Conference ‘Navigating the Sea of Change’ The Maritime Law Association of Australia and New Zealand 


Adelaide, South Australia 29 September – 1 October 2004 





� ibid


� R v Hubble [2007] The Crown Court Winchester (currently unreported)


� See IMO, Marine News; IMO, 2005. Guidelines were adopted by the IMO Legal Committee in April 2006


� See Scammell G, Seafaring, sailors and Trade, 1470-1750 (2003), Ashgate Publishing Ltd, Aldershot UK (iv-4)


� See Art 97: Penal jurisdiction in matters of collision or any other incident of navigation








